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RULES  AND  REGULATIONS 


[4210-01 -M] 

Title  24 — Housing  and  Urban 
Development 

CHAPTER  VIII— LOW  INCOME  HOUS¬ 
ING,  DEPARTMENT  OF  HOUSING 
AND  URBAN  DEVELOPMENT 

[Docket  No.  R-79-813] 

PART  888— SECTION  8  HOUSING  AS¬ 
SISTANCE  PAYMENTS  PROGRAM- 
FAIR  MARKET  RENTS  AND  CON¬ 
TRACT  RENT  ANNUAL  ADJUST¬ 
MENT  FACTORS 

Publication  of  Subpart  B — Contract 
Rent  Annual  Adjustment  Factors 

AGENCY:  Office  of  the  Assistant  Sec¬ 
retary  for  Housing-Federal  Housing 
Commissioner,  Department  of  Hous¬ 
ing  and  Urban  Development  (HUD). 

ACTION:  Interim  rule. 

SUMMARY:  HUD  is  publishing  for 
effect  amendments  to  Subpart  B— 
Contract  Rent  Annual  Adjustment 
Factors  to  require  that  the  adjusted 
monthly  amount  of  the  Contract  Rent 
of  a  dwelling  unit  shall  be  determined 
by  multiplying  the  unit’s  pro  rata 
share  of  the  operating  expense  by  the 
applicable  Annual  Adjustment  Fac¬ 
tors.  The  adjustment  factors  will  not 
apply  to  depreciation,  interest  or  am¬ 
ortization.  The  factors  are  applicable 
to  Section  8  New  Construction,  Sub¬ 
stantial  Rehabilitation,  Housing  Fi¬ 
nance  and  Development  Agencies,  New 
Construction  Set-Aside  for  Section  515 
Rural  Rental  Housing  Projects,  and 
Additional  Assistance  Program  for 
Projects  with  HUD-insured  and  HUD- 
held  mortgages. 

EFFECTIVE  DATE:  November  8, 
1978. 

COMMENTS  DUE:  February  20,  1979. 

ADDRESS:  Written  comments  should 
be  submitted  to  the  Rules  Docket 
Clerk,  Office  of  the  General  Counsel, 
Room  5218,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW.,  Washington,  D.C.  20410. 
Comments  should  be  identified  by  the 
above  title,  docket  number  and  date  of 
publication.  A  copy  of  each  such  com¬ 
munications  will  be  available  for 
public  inspection  during  regular  busi¬ 
ness  hours  at  the  above  address. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Fred  W.  Pfaender,  Acting  Director, 
Office  of  Multifamily  Housing  Man¬ 
agement  and  Occupancy,  Depart¬ 
ment  of  Housing  and  Urban  Devel¬ 
opment,  Room  6156,  451  Seventh 
Street  SW.,  Washington,  D.C.  20410, 


(202)  755-5677.  This  is  not  a  toll-free 

number. 

SUPPLEMENTARY  INFORMATION: 
The  Revised  Annual  Adjustment  Fac¬ 
tors  are  being  published  for  effect  on 
November  8,  1978  to  supersede  the  fac¬ 
tors  which  were  made  effective  as  of 
November  8,  1977. 

Rationale  for  Adjusting  Expenses 

The  basic  purpose  of  the  interim 
amendment  is  to  prevent  unnecessary 
escalation  of  Section  8  rents  beyond 
what  is  needed  to  meet  increases  in  op¬ 
erating  expenses.  The  current  Subpart 
B  specifies  that  the  contract  rent 
Annual  Adjustment  Factors  are  ap¬ 
plied  to  the  full  amount  of  the  latest 
adjusted  Contract  Rent.  The  Depart¬ 
ment  is  concerned  that  this  method  of 
adjusting  rents  has  the  effect  of  pro¬ 
viding  greater  rent  increases  than  are 
needed  to  compensate  for  increases  in 
operating  expenses.  This  overcompen¬ 
sation  is  due  to  two  basic  facts:  (1)  The 
portion  of  the  owner  s  rent  which  is 
needed  to  pay  operating  expenses  gen¬ 
erally  amounts  to  much  less  than  50% 
of  the  total  rent  while  the  portion 
needed  for  debt  service  represents 
more  than  half  of  the  total  rent,,  and 
(2)  although  operating  expenses  are 
subject  to  annual  escalation,  in  re¬ 
sponse  to  market  conditions,  the 
annual  debt  service  payment  for  a  sec¬ 
tion  8  project  remains  at  a  fixed  level 
throughout  the  30  or  40  years  of  the 
financing  period.  Assuming  that  there 
has  been  6  or  7  percent  escalation  in 
materials  and  labor  resulting  in  an  Ad¬ 
justment  Factor  of  commensurate 
amount,  the  owner  under  the  present 
system  may  be  overcompensated  by 
being  permitted  to  apply  the  6  or  7 
percent  increase  to  the  large  portion 
of  the  rent  which  is  available  for 
payment  of  the  non-escalating  debt 
service. 

To  discourage  increases  in  operating 
costs  which  may  be  induced  by  apply¬ 
ing  the  Adjustment  Factor  to  operat¬ 
ing  expense,  an  overall  control  is  pro¬ 
vided  by  specifying  that  the  amount  of 
Operating  Expense  on  w'hich  the  ad¬ 
justment  may  be  based  shall  not 
exceed  45  percent  of  the  total  revenue 
of  the  project  as  determined  by  an  au¬ 
dited  financial  statement.  Since  Oper¬ 
ating  Expense  is  generally  less  than  45 
percent,  this  allows  some  leeway  for 
individual  differences  among  projects. 

If  there  is  any  situation  in  which  a 
project-owner  finds  that  this  adjust¬ 
ment  is  insufficient,  he/she  could  re¬ 
quest  relief  under  §888.204  which  ap¬ 
plies  “If  the  application  of  the  Auto¬ 
matic  Annual  Adjustment  Factors  re¬ 
sults  in  rents  that  are  substantially 
lower  than  rents  charged  for  compara¬ 
ble  units  not  receiving  assistance 
under  the  U.S.  Housing  Act  of  1937,  in 
the  area  for  which  the  factor  was  pub¬ 
lished  or  a  portion  thereof  •  • 


A  Finding  of  Inapplicability  respect 
ing  the  National  Environmental  Policy 
Act  of  1969  has  been  made  in  accord¬ 
ance  with  HUD  procedures.  A  copy  of 
the  Finding  of  Inapplicability  is  avail¬ 
able  for  public  inspection  during  regu¬ 
lar  business  hours  at  the  Office  of  the 
Rules  Docket  Clerk. 

Accordingly,  the  Department  Title 
24  CFR  Part  888,  Subpart  B,  is  amend¬ 
ed  as  follows: 

1.  Amend  §  888.203(b)  to  read  as  fol¬ 
lows: 

§  888.203  Use  of  contract  rent  annual  ad¬ 
justment  factors. 

•  *  *  *  * 

The  adjusted  monthly  amount  of 
the  Contract  Rent  of  a  dwelling  unit 
shall  be  determined  by  (1)  multiplying 
the  unit’s  pro  rata  share  of  the  Oper¬ 
ating  Expense  by  the  applicable 
Annual  Adjustment  Factor  (see  para¬ 
graph  (a)  of  this  section)  and  (2)  by 
adding  the  difference  between  the  cal¬ 
culation  under  subparagraph  (1)  of 
this  paragraph  and  the  pro  rata  share, 
rounded  to  the  next  higher  whole 
dollar  amount  to  the  Contract  Rent  in 
effect  on  the  anniversary  date  of  the 
Contract.  For  purposes  of  this  para¬ 
graph,  Operating  Expenses  (i)  shall  in¬ 
clude  administrative  expense,  manage¬ 
ment  fee,  trustee  fee,  insurance,  prop¬ 
erty  tax,  utilities,  maintenance  and  re¬ 
pairs,  and  payments  to  a  maintenance 
or  replacements  reserve,  (ii)  shall  not 
include  depreciation,  interest  or  amor¬ 
tization,  and  (iii)  shall  not  be  more 
than  45  percent  of  the  total  operating 
revenue,  all  of  the  foregoing  to  be  sup¬ 
ported  by  an  audited  financial  state¬ 
ment  submitted  to  HUD. 

2.  Amend  the  first  sentence  of 
§  888.204(a)  to  read  as  follows: 

§888.204  Revision  to  the -annual  adjust¬ 
ment  factors. 

•  •  •  •  * 

(a)  If  the  application  of  the  Annual 
Adjustment  Factors  results  in  rents 
that  are  substantially  lower  than  rents 
charged  for  comparable  units  not  re¬ 
ceiving  assistance  under  the  U.S. 
Housing  Act  of  1937,  in  the  area  for 
which  the  factor  was  published  or  a 
portion  thereof,  and  it  is  shown  to 
HUD  that  the  costs  of  operating  com¬ 
parable  rental  housing  have  increased 
at  a  substantially  greater  rate  than  is 
compensated  for  by  application  of  the 
Adjustment  Factors,  the  HUD  Field 
Office  will  consider  establishing  sepa¬ 
rate  or  revised  Annual  Adjustment 
Factors  for  that  particular  area.*  *  * 

(Sec.  7(d),  Department  of  HUD  Act  (42 
U.S.C.  3535(d));  sec.  5(b),  U.S.  Housing  Act 
of  1937  (42  U.S.C.  1437c(b));  sec.  8.  U.S. 
Housing  Act  of  1937  (42  U.S.C.  1437(f).) 
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In  accordance  with  Section  7(o)(4)  of 
the  Department  of  HUD  Act,  Section 
324  of  the  Housing  and  Community 
Amendments  of  1978,  Pub.  L.  95-557, 
92  Stat.  2080,  this  rule  has  been  grant¬ 
ed  waiver  of  Congressional  review  re¬ 
quirements  in  order  to  permit  it  to 
take  effect  on  the  date  indicated. 

Issued  at  Washington,  D.C.,  January 
9,  1979. 

Lawrence  B.  Simons, 
Assistant  Secretary  for  Housing, 
Federal  Housing  Commissioner. 

[PR  Doc.  79-1548  Filed  1-17-79;  8:45  am] 
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